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PROMPT ENGINEERING FOR LAWYERS:
FREE YOUR MIND: FLIPPED INTERACTIVE
PROMPTING AND PERSPECTIVE SWITCHING

Cliff McKinney*

I’m trying to free your mind, Neo. But I can only show
you the door. You're the one that has to walk through
it. -Morpheus, The Matrix.!

I. INTRODUCTION

I assume none of my former law professors will read this
article. If they do, I imagine I will get into trouble with this
statement: I have never liked the Socratic Method of teaching.
Answering a question with another question doesn’t help me
learn; it just irritates me. However, I would have been a better
student if I had learned to appreciate the method more, as it has
been the stalwart teaching technique in law school for decades.
Whether I like it or not, the Socratic Method forces creative and
critical thinking by challenging ideas rather than spoon-feeding
answers.

The next prompt engineering method we are going to
evaluate could be considered a form of the Socratic Method. The
flipped interactive prompting method asks the artificial
intelligence model to ask clarifying questions in response to a
prompt, thereby refining and deepening the analytical quality of
an answer. This method can be especially useful in litigation or
when an issue is controversial or subject to multiple
interpretations.

After exploring prompt engineering, we will then turn to
perspective switching. Perspective switching allows the artificial

* J. Cliff McKinney is a Managing Member in the Little Rock, Arkansas office of
Quattlebaum, Grooms & Tull PLLC.
1. THE MATRIX, (Warner Bros. Pictures, 1999).
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intelligence model to switch between different viewpoints or
roles. For instance, the model might start by acting as plaintiff’s
counsel, then switch to analyze its own arguments from the
perspective of defendant’s counsel or a judge.

Lastly, we’ll discuss options for tying all of the techniques
together to maximize interactions with artificial intelligence.

II. FLIPPED INTERACTIVE PROMPTING

Let’s consider a scenario where the client, ABC Realty, is
the landlord for a specialty grocery store chain, Greenway
Grocers. Greenway Grocers has missed three consecutive
monthly rent payments totaling $150,000. Despite receiving
written notice of default, the tenant remains unresponsive. The
client intends to file a lawsuit to recover unpaid rent, late fees,
attorney fees, and obtain an eviction order.

Flipped interactive prompting should always start by
instructing the artificial intelligence to adopt an appropriate
persona, enabling it to use the correct perspective when posing
questions. So, let’s begin by giving the ChatGPT-5.1 model this
prompt: During this chat session, you are an expert commercial
litigation attorney specializing in landlord-tenant disputes
involving sophisticated retail leases. You have over 25 years of
experience litigating lease default cases for shopping center
landlords, frequently addressing defenses raised by major
tenants, lease ambiguities, eviction strategies, and enforcement
of monetary judgments. The model responded to me with:

Understood. During this session, I will respond as a seasoned

commercial litigation attorney with deep experience

enforcing sophisticated retail leases on behalf of shopping
center landlords—focusing on practical enforcement

strategy, litigation risk control, default-proofing, and
anticipating tenant defenses. How can I help you?

I then explained the scenario to the model with this prompt:
You represent the landlord, ABC Realty, the owner of a high-end
retail shopping center. A key anchor tenant, Greenway Grocers,
has failed to pay rent for three consecutive months, accruing a
total delinquency of $150,000. Despite receiving formal written
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notice detailing the default and clearly outlining the required
payment and cure periods pursuant to the Lease Agreement,
Greenway Grocers has neither responded nor made any
payments. Your client intends to initiate litigation seeking
recovery of all unpaid rent, accrued late charges, interest,
attorneys’ fees, and possession of the leased premises through
eviction. Before drafting the complaint, you want to strategically
anticipate possible tenant defenses, evidentiary hurdles,
procedural considerations, and litigation risks. Proactively ask
me five insightful questions [ should carefully consider to
anticipate defenses, procedural hurdles, and strategic risks. The
response:

Here are five highly targeted, litigation-shaping questions

you should answer before I draft anything. Each is designed

to surface the exact “pressure points” sophisticated tenants

raise in high-stakes retail lease eviction and rent-recovery
actions:

1. Is there anything in the lease—or in side letters,
amendments, estoppel certificates, pandemic-era
forbearance emails, or prior course-of-dealing—that
Greenway could use to argue a waiver, modification, or
landlord “pattern of acceptance” of late payments?

Large tenants often weaponize:

prior indulgences,

verbal assurances from property managers,

informal payment plans,

past acceptance of partial payments without objection, or
ambiguous correspondence.

If any of this exists, they may assert waiver, estoppel, course-
of-performance, or a contractual bar on strict enforcement.

2. Have any operational issues at the center occurred—
HVAC outages, co-tenancy failures, utility disruptions,
parking shortages, or landlord -construction—that
Greenway could claim justify nonpayment under a self-
help, abatement, offset, or rent-reduction theory?

Even when the lease prohibits offsets, anchors frequently
raise:

breach of co-tenancy provisions,
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failure to maintain common areas,
nuisance construction, or

quiet enjoyment violations.
I need to know if any factual event could allow them to
invent a “constructive eviction” or “material interference”
argument.

3. Is this a multi-jurisdictional operator that may claim
corporate-level financial distress, potential bankruptcy
preparation, or rights under a parent guaranty?

If bankruptcy is even a remote risk, we need to:
preserve the record on pre-petition rent,

position ourselves to demand adequate protection,
secure administrative priority, and

make sure the complaint and service comply with any
guarantor-notice provisions.

4. Do we have clear, admissible evidence of service of the
default notice and compliance with all lease-mandated
notice and cure procedures?

Courts strictly scrutinize:
whether notice went to the correct entity,
at the precise address required,

with required copies (such as to legal counsel or a corporate
office),

using the contractual method (certified mail, FedEx, etc.).
Any defect creates an immediate procedural defense that can
delay eviction or undermine damages.

5. Are there any local procedural quirks—venue rules,
requirements for verified pleadings, mandatory
mediation, commercial eviction statutes, or limits on
combining possession and monetary claims—that could
change timing or strategy?

Jurisdictions differ dramatically:
Some require separate actions for possession and rent.
Some bar attorneys’ fees unless pleaded with specificity.

Some forbid jury trials; others allow them (which tenants
sometimes exploit).

Some require expedited hearings or special affidavits.
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If you answer these five questions, I can lay out a full

defense-anticipation memo, a leverage strategy, and a

litigation roadmap tailored to your jurisdiction and lease

language.

Obviously, these are good questions to consider. I then
provided this prompt: Based on these questions, help me develop
a strategy for my next steps. Ask me additional questions where [
may not be considering something or where another approach
might be better. The model’s very detailed answer is in Appendix
1 for the curious.

This conversation can continue for as long as the lawyer has
questions or wants to probe the artificial intelligence for ideas.
The next section discusses perspective switching, which can be
used in conjunction with flipped interactive prompting to get
different viewpoints on issues. For instance, in the example
above, the artificial intelligence was on the lawyer’s side and
approached the questions from the client’s perspective. But what
if you want the perspective of opposing counsel? Or a judge? The
next section will consider that method.

Flipped interactive prompting replicates the beneficial
aspects of the Socratic Method, forcing clarity, precision, and
deeper issue-spotting, without the irritation of a cold call in a first-
year classroom. It ensures that the model does not simply give an
answer but helps the lawyer refine the question itself. Perspective
switching goes one step further by enabling the model to alternate
roles with fluidity, switching between advocate, adversary,
neutral judge, or business stakeholder. This dynamic viewpoint-
shifting exposes vulnerabilities that a single-perspective analysis
invariably misses.

III. PERSPECTIVE SWITCHING

Perspective switching is an advanced prompting technique
that enhances the quality and depth of artificial intelligence-
generated outputs by instructing a large language model to
systematically analyze a document, scenario, or strategy from
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multiple distinct viewpoints.> To use this technique, rather than
simply reviewing or drafting from a single, default position, the
lawyer explicitly prompts the artificial intelligence to adopt
different roles or perspectives, such as the client’s perspective, the
opposing counsel’s position, a neutral judge, or even a business
or industry stakeholder to wuncover potential strengths,
weaknesses, blind spots, and negotiation leverage points. This
technique is especially powerful for lawyers because it reveals
issues or vulnerabilities in contracts and deal structures that might
not be immediately obvious from their initial review. For
instance, when drafting a complex commercial loan covenant
(such as a debt-service coverage ratio provision), a lawyer can
first prompt the artificial intelligence to analyze the clause from
the lender’s perspective, identifying maximum protection and
enforceability. Then, by switching perspectives and prompting
the artificial intelligence to analyze the same clause from the
borrower’s viewpoint, the lawyer can proactively identify areas
of likely pushback, negotiation friction, or unforeseen burdens.
Further shifting perspectives to a neutral third-party viewpoint
(such as a judge or experienced banker) helps attorneys
understand how the clause would hold up under judicial scrutiny
or practical enforcement scenarios. By systematically cycling
through these different perspectives, lawyers strengthen their own
drafting and negotiation strategies while developing more
balanced and defensible contract terms. This reduces the risk of
disputes and better equips the lawyer to confront challenges.
Ultimately,  perspective  switching leverages artificial
intelligence’s analytical capabilities to equip lawyers with a
comprehensive understanding of contractual dynamics,
improving both the effectiveness of negotiations and the
enforceability of final agreements.

To demonstrate this, I gave the following prompt to the
ChatGPT-5.1 model: Assume you represent Riverview Commons.
As plaintiff’s counsel, craft a litigation strategy to enforce the
continuous-operation clause, rebut anticipated defenses, and

2. Briana Brownell, Personas: The best way to get better results from Al, DESCRIPT
(Jan. 13, 2026), [https://perma.cc/A98Y-M29U].
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secure an early injunction compelling operation or granting
possession. The model generated a very detailed response, which
is included in Appendix 2.

I then entered this query: Switch roles. Now you represent
Urban Market. Identify all viable defenses, counterclaims, and
procedural strategies to delay or defeat Riverview Commons’
claims. This also generated a very detailed response, which is
included in Appendix 3.

I then asked the model this: Now switch perspectives again.
You are the judge assigned to the case. Provide a neutral analysis
of the strengths and weaknesses of each side’s legal arguments
and identify the dispositive issues. The lengthy response is
included in Appendix 4.

I could keep this up, switching between different
perspectives such as how a jury might view these issues, or an
appeals court, or my clients. Perspective switching can
significantly enhance legal drafting by uncovering issues not
initially obvious. By systematically adopting differing
perspectives, lawyers can develop more robust strategies and be
better prepared for counterarguments or obstacles.

IV. PULLING IT TOGETHER

The prompting techniques discussed in this series do not
exist in a vacuum. In fact, they work best when utilized together.
In many cases, using a combination of chunking, few-shot
prompting, iterative prompt refinement, prompt chaining, flipped
interaction prompting, and perspective switching to achieve the
best result.

For example, assume you are negotiating a complex
commercial lease agreement. Of course, start with a strong
persona such as: During this chat session, please respond like an
expert real estate attorney with years of experience in commercial
leasing and negotiation tactics. Your goal is to protect your client,
the landlord.

You might start by analyzing the lease using chunking,
which has the artificial intelligence break it down into
manageable thematic sections (chunks) to visualize the key
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issues. The chunks might be: Initial Rent and Rent Escalation,
Assignment and Sublease, Tenant Improvements, Landlord
Improvements, Signage, ADA & Regulatory Compliance,
Exclusive Uses, Indemnification & Insurance, and Default &
Remedies.

You can then use few-shot prompting to provide the model
with the form of key provisions that you like to use, such as
several examples of assignment and sublease provisions that you
know your client would accept. You would then prompt the
model with something like this: Using the style, structure, and
tone of these examples, please draft a new Assignment and
Sublease clause applicable to our scenario. Consent to
assignment shall not be unreasonably withheld, landlord retains
excess rent, and tenant remains liable.

Next, you can use iterative prompt refinement to prompt the
model to refine the first draft of the newly generated assignment
and sublease clause. You might prompt: Rethink and significantly
improve and expand the first draft you prepared. Using the style,
structure, and tone of these examples, please draft a new
Assignment and Sublease clause applicable to our scenario.
Consent to assignment shall not be unreasonably withheld,
landlord retains excess rent, and tenant remains liable. Then you
might ask for another iteration with a prompt like this: Strengthen
landlord’s protections further. Ensure that all excess rent from
assignment/sublease accrues to landlord. Explicitly clarify that
no assignment releases tenant’s original liability.

You can then shift to prompt chaining to further develop the
lease with prompts such as: Using the same landlord-protective
style developed in Assignment and Sublease, draft a Rent
Escalation clause providing for annual 3% increases beginning
24 months after lease commencement. Or prompt: Now,
maintaining consistent tone and protections, draft a robust
Default and Remedies section clearly defining monetary and non-
monetary  defaults, cure periods, acceleration rights,
repossession rights, and indemnification for landlord’s attorney
fees. Each step leverages previous outputs to ensure a consistent
style.
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You can improve the lease by switching to flipped
interaction prompting. You might prompt: Read the remedies
clause again. What am I missing in that clause? Are there key
provisions that I am overlooking or failing to consider? You can
then switch back to prompting methods such as iterative prompt
refinement and prompt chaining to incorporate the suggestions
and ideas you gain through the flipped interaction prompting. You
can apply this to as many sections as needed.

Lastly, you can use perspective switching to analyze the
lease for weaknesses and to identify the negotiating points that
may come from the other side. You might prompt: Switch your
persona to become a highly competent, experienced, and fair
judge, but one who rarely handles commercial lease disputes
occasionally, and who did not practice real estate law before
becoming a judge. Responding like that judge, analyze the
remedies section for how it would be interpreted in the event of a
dispute between the parties. Or you might prompt: Switch your
persona to remain an expert and highly-skilled real estate
attorney, but now your goal is to protect the tenant. How will you
respond to the exclusive use clause? What changes will you
demand? You can then prompt the model back to its original role
and incorporate the comments from the judge or the other side’s
attorney to proactively address comments or to be prepared for
objections.

In negotiating a commercial lease, begin by chunking the
lease into  manageable sections (rent, assignment,
indemnification). Use few-shot prompting to generate tailored
provisions. Apply iterative refinement to perfect these clauses.
Employ prompt chaining to logically develop interconnected
sections (e.g., rent escalation connected to default remedies).
Leverage flipped interaction prompting to uncover overlooked
risks. Finally, use perspective switching to analyze clauses from
landlord, tenant, and judicial viewpoints, ensuring comprehensive
protection and enforceability.
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V. CONCLUSION

Prompt engineering techniques do not turn artificial
intelligence into a shortcut for thinking. Instead, they turn
artificial intelligence into a partner in the kind of thinking lawyers
should already be doing. Chunking, few-shot prompting, iterative
refinement, prompt chaining, flipped interactive prompting, and
perspective switching are really just structured ways of forcing
ourselves to clarify issues, pressure-test positions, and spot issues
early.

The benefits of prompt engineering can transform the
practice of law. For example, in a single lease negotiation, you
can now (1) organize a dense document into coherent issue
blocks, (2) generate provisions in your own preferred style, (3)
iteratively tighten those provisions, (4) build out related clauses
in a coordinated way, (5) use flipped interactive prompting to ask,
“What am I missing?”, and (6) run the resulting draft through
multiple perspectives (landlord, tenant, and judge) to expose
weak spots and likely points of attack. The end product is not just
a faster draft, but a more thoroughly vetted one.

None of this replaces legal judgment or professional
responsibility. The lawyer still decides which risks are acceptable,
which concessions are tolerable, and which arguments should
actually be made in court or across the bargaining table. The
prompting techniques discussed in this series provide a systematic
approach for obtaining deeper insights, in less time, from the
same collection of facts and documents.
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APPENDIX 1

Below is a strategic roadmap for your next steps before
filing suit, followed by additional targeted questions to ensure
we aren’t missing a leverage angle, a procedural vulnerability, or
a potential early-resolution advantage. I’'m approaching this like
a landlord-side commercial litigator aiming to (1) foreclose
defenses, (2) strengthen the evidentiary spine of your complaint,
and (3) shape the case in a way that forces Greenway into either
paying or vacating with minimal delay.

I. Strategic Roadmap Based on Your Initial Questions
1. Conduct a Lease Compliance Audit (48-hour turnaround)
Before filing, confirm that you, not the tenant, are 100%
compliant with:

e notice format

e notice method

e addresses

e copy-to requirements

e cure periods

e timing
e default definitions
Why it matters:

Anchor tenants routinely win delays—and sometimes
dismissal—by pointing to technical missteps in the notice
process.

Action:

Send me the notice clause and the notice you delivered. I will
line-by-line audit it.

2. Identify and Neutralize Potential Tenant Defenses
Using what we already identified, we should specifically
evaluate:

e any co-tenancy or continuous operation claims

o any CAM/service failures they could allege

e any construction interference

o any HVAC/plumbing/utility failures

e any quiet enjoyment or interference arguments
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Strategy:
Even if their allegations are nonsense, we must plead around
them or have declarations ready.
Action:
Let me know:
e Whether any other tenants closed recently
e Whether any significant construction has occurred
e Whether any complaints from Greenway exist in the last
18 months

3. Assess Bankruptcy Exposure and Guarantee Enforcement
If Greenway is part of a chain, their silence + 90 days unpaid is
a classic pre-bankruptcy posture.
Your advantage:
If a parent guaranty exists, you can:
o sue the guarantor immediately, even if tenant files
bankruptcy
o avoid the automatic stay (guarantors are not protected
unless special circumstances apply)
e create settlement pressure fast
Action:
Confirm:
e whether a guaranty exists
o whether any financial statements were provided at lease
signing
o whether the tenant is a special-purpose entity

4. Evaluate Eviction vs. Rent Recovery Sequencing
Depending on jurisdiction, you may need:
o an expedited unlawful detainer action for possession
and
o aseparate civil action for damages, late fees, and
attorneys’ fees.
If you can combine them, we will do so.
If not, filing possession first preserves leverage.
Action:
Tell me the jurisdiction so I can advise the optimal structure.
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5. Preserve Evidence and Build Your Trial Package Now
Landlord wins often come from documentation strength.
We need to assemble:

o the lease and all amendments

o rent ledger (full history)

o all notices with proof of service

e all tenant communications

o all maintenance logs

o all landlord responses

e any co-tenancy reports triggered in the past year
This prevents tenants from inventing problems you cannot
disprove.

6. Consider a Pre-Suit Demand / “Final Warning” Strategy
A well-crafted pre-litigation demand sometimes smokes out
the tenant’s defense posture.
This can reveal:

o financial distress

e planned defenses

e whether counsel is already involved

o whether they are preparing for bankruptcy
But sometimes silence is better:

o Filing immediately prevents them from engineering a

defense narrative.

Action:
Tell me whether ABC Realty prefers immediate litigation or
wants one more demand letter with teeth.

I1. Additional Questions You Should Consider Now
These are the next level of issues an anchor tenant’s counsel will
raise. | need your answers to sharpen the attack.

1. Has Greenway Grocers ever asserted—or hinted at—co-
tenancy issues or traffic-count declines?
Anchor tenants love claiming that the “mix” has deteriorated.
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2. Did ABC Realty make any verbal assurances through
property managers about temporary deferrals during slow
sales periods or during holidays?

Even casual email language can become a claimed modification.

3. Is there any history of the landlord rejecting a partial
payment?

If you rejected one, their counsel will argue the landlord
“elected eviction” and waived collection until a fresh notice is
sent.

4. Do you know whether Greenway is subleasing portions of
the space or operating any concessionaires?

If so, they may claim they are not in control of their cash flow
because of subtenant disputes.

5. Was the default notice delivered to both the tenant’s
registered agent and the corporate HQ address (if required
under the lease)?

Tenants love challenging service.

6. Has ABC Realty made any major changes to parking
patterns, traffic circulation, signage visibility, or site lighting
in the past six months?

Constructive eviction defenses often start here.

7. Does the lease have a non-waiver clause, and is it robust?
The strength of that clause determines how aggressively we can
argue against past indulgences.

8. Does the lease provide for acceleration of rent upon
default?
If so, we can dramatically increase the dollar amount claimed.

9. Is the landlord prepared for immediate possession upon
judgment?
I need to know:

o whether locks can be changed quickly
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o whether the premises have any perishable items
e whether a receiver is needed (rare but sometimes useful)

10. Does the tenant have large fixtures or integrated
improvements that may cause issues upon removal?
This affects writ execution and potential damage claims.

II1. I Can Now Prepare
Once you answer these follow-up questions, I will:
o map out Greenway’s likely defenses,
e recommend how to plead to preempt them,
e craft the most landlord-favorable litigation sequence,
o recommend the best damages theory, and
e prepare a draft complaint designed to choke off defenses
at the outset.
Ready for your answers whenever you are.
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APPENDIX 2

Below is a plaintiff-side litigation strategy tailored for
Riverview Commons as landlord, asserting and enforcing a
continuous-operation covenant against a non-operating retail
tenant. This is written in the style of an expert commercial real
estate litigator, anticipating defenses, maximizing leverage, and
building a record to support an early mandatory injunction or,
alternatively, possession.

*RIVERVIEW COMMONS — PLAINTIFF’S
LITIGATION STRATEGY

(Enforcement of Continuous-Operation Clause)**
I. Primary Objectives

1. Secure an early, enforceable order compelling Tenant
to immediately reopen and continuously operate.

2. Alternatively, obtain possession via eviction/unlawful
detainer if the court deems specific performance
infeasible.

3. Preserve all monetary claims (rent, CAM, taxes,
percentage rent, late charges, attorney’s fees) while
prioritizing injunctive relief.

4. Position the matter to avoid Tenant dragging out the
litigation or using procedural tactics to stall operation.

I1. Step-by-Step Litigation Plan
1. Pre-Suit Record Development
Before filing, assemble a meticulous evidentiary package to
support an emergency injunction:
a. Contractual foundation:
e The lease’s continuous-operation clause, including:
Hours of operation,
Required merchandise mix,
Opening requirements,
Remedies language (if any), and
Any exclusive use or anchor-tenant obligations
tying co-tenancy to this tenant’s operation.
b. Historical compliance evidence:

O O O O O
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Past years of operational history.

Prior defaults or performance issues.

How long the non-operation has persisted and any partial
shutdowns preceding it.

c. Landlord damages and irreparable harm:
Prepare sworn testimony and quantifiable data showing:

Loss of foot traffic and downstream effects on small
inline tenants.

Co-tenancy impacts (e.g., other tenants entitled to rent
reductions when anchor not operating).

Threatened tenant departures or notices of default
from other tenants.

Loss of percentage rent (if applicable).

Damage to the center’s brand and merchandising
mix, which is recognized by most courts as irreparable.

d. Tenant behavior:

Gather:

Tenant’s closure announcements, public messages, or
social media posts.

Statements suggesting business strategy (e.g., a shift to
e-commerce) showing intentional breach.

Evidence that the tenant continues to operate the same
concept at other locations—showing the ability to
operate here too.

2. Filing the Complaint + Immediate Motion for Injunction
a. Causes of action

Breach of the continuous-operation covenant.

Breach of the implied covenant of good faith and fair
dealing (if tenant is sandbagging operations to negotiate
concessions).

Unlawful detainer/eviction (plead in the alternative to
strengthen leverage).

Declaratory judgment recognizing Riverview’s right to
enforce continuous operation or take possession.
Request for specific performance.

b. Temporary Restraining Order / Preliminary Injunction
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File the injunction motion the same day as the complaint,
supported by:
o Landlord affidavit showing irreparable harm.
o Expert retail consultant affidavit if possible (very
helpful).
e Photographs of the closed store, signage, empty shelves.
o Past traffic studies showing the tenant’s importance as a
draw.

I1I. Injunction Theory and Arguments
1. Continuous Operation is Specifically Enforceable
Courts draw a distinction between:

e Gross sales covenants (generally not enforceable), and

e Operation covenants essential to the viability of the
shopping center (often enforceable).

Key arguments:

e The operation covenant is narrow, mechanical, and
easy for the court to supervise (open, staffed, stocked).

o Failure to operate threatens the center’s ecosystem,
which is precisely the harm injunctions exist to
prevent.

e Monetary damages (lost foot traffic, other tenants’ co-
tenancy rent reductions) are difficult to accurately
quantify—this is the classic definition of irreparable
harm.

IV. Anticipated Tenant Defenses and Plaintiff Rebuttals
1. “Specific performance is impractical—court shouldn’t
supervise a business.”
Rebuttal:
e Courts enforce continuous-operation clauses regularly
because the obligation is narrow and monitorable
(hours + stocking + staffing).
e The landlord is not asking the court to run the business—
just to enforce a contractual promise.
o Cite: shopping center cases recognizing the ecosystem
harm from closures.
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2. “The clause is an unenforceable penalty.”
Rebuttal:

e The remedy is not punitive; it is a bargained-for
equitable remedy integral to the shopping center’s
business model.

o Tenant voluntarily accepted this covenant in exchange
for rent concessions, tenant-improvement allowances, or
favorable lease terms.

o Courts distinguish between penalties and specific
performance of unique covenants in real estate.

3. “We closed for economic/business necessity.”
Rebuttal:
o Economic challenges are not a legal defense to breach of
a commercial lease.
e Many leases expressly disclaim business-interruption
defenses.
e Tenant must show impossibility, not inconvenience, and
courts rarely accept business-difficulty arguments.

4. “Landlord has an adequate remedy at law.”
Rebuttal:
Present a strong irreparable-harm package showing:

e Co-tenancy rent reduction exposure.

e Loss of synergy with other anchors.

e Loss of percentage rent.

e Marketplace perception harm.

e Tenant-downgrade risk and destabilization.
Courts routinely find monetary damages inadequate in the
shopping-center context.

5. “Landlord accepted the breach—waiver or estoppel.”
Rebuttal:
o Show immediate and repeated notices of default.
e Show proof landlord never agreed to a dark store.
e No conduct by Riverview suggesting acquiescence or
modification.
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6. “Covid-era cases show courts won’t enforce operation
clauses.”
Rebuttal:

e Those cases were tied to temporary public-health
mandates—not applicable to voluntary business
closures.

e Tenant’s breach is discretionary and strategic, not
mandated.

V. Remedies Planning
A. Primary Remedy: Mandatory Injunction
Request court order requiring:
1. Immediate reopening within 1015 days,
2. Continuous operation consistent with the lease (daily
hours, stocking, staffing, signage),
3. Prohibition on “token operation” (e.g., leaving the
lights on with no staff).
Add request for:
o Compliance inspections
e Reporting requirements
o Contempt sanctions for non-operation

B. Secondary Remedy: Possession
Plead unlawful detainer in the alternative so you have:
Two tracks of leverage:

e Track 1: Tenant must operate;

e Track 2: If not, the landlord takes possession quickly.
This often forces settlement (tenant either exits cleanly or
reopens).

VI. Hearing Strategy for the Injunction
1. Lead with photos and visuals—judges immediately
understand the harm when they see a dark anchor.
2. Call the property manager to testify to foot-traffic
declines and tenant complaints.
3. Call a small inline tenant owner if necessary to
demonstrate real-world harm.
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4. Introduce rent roll showing co-tenancy rent-
reduction clauses triggered by prolonged vacancy.
5. Introduce expert testimony on retail traffic patterns if
available; it is powerful and persuasive.
Focus on irreparable harm and shopping-center fragility, not
on dollar amounts.

VII. Settlement Strategy
Use the early injunction hearing as leverage:
Possible landlord-favorable outcomes:
e Voluntary turnover of the premises with rent paid to
date.
e A consent order requiring operation for a defined period
(12—24 months).
o Release of guarantors in exchange for immediate
possession.
e Tenant-funded “go-dark fee” (a negotiated settlement
payment).

VIII. Final Notes on Tone and Positioning

o Keep Riverview positioned as the protector of the
center, not a heavy-handed landlord.

o Emphasize that all tenants rely on each other, and
Tenant’s intentional breach threatens the viability of the
center as a whole.

e Courts are more sympathetic when the narrative is about
saving jobs, preventing tenant flight, and maintaining
a community hub.
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APPENDIX 3

**URBAN MARKET — TENANT DEFENSE STRATEGY
(Defeating Continuous-Operation Enforcement + Injunction)**
I. Global Framing: What We Want to Accomplish
1. Avoid an early mandatory injunction (the landlord’s
biggest weapon).
2. Create factual complexity to make injunction
inappropriate.
3. Force the case onto a slow track: discovery, experts,
and business-judgment deference.
4. Recast the breach as temporary, justified, or caused by
landlord’s own misconduct.
5. Build leverage to negotiate an exit, rent reduction, lease
amendment, or graceful go-dark period.
6. Preserve counterclaims that reposition Urban Market as
the injured party.

I1. Substantive Defenses to a Continuous-Operation Claim
1. Impracticability / Commercial Frustration Defense
Courts rarely accept this—but they do when you show:

o Severe staffing shortages,

e Supply-chain interruptions,

o Crime/safety conditions,

e Uninhabitable premises conditions, or

e Market shifts rendering operation temporarily

impossible.

Goal: Convert an intentional dark store into a no-fault
temporary suspension.
Combine with:

o Employee resignation letters,

e Police incident reports,

e Vendor cancellations,

e Repair orders.

2. Landlord’s Prior Material Breach (Most Powerful
Defensive Tool)
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If Riverview failed in any of the following, we argue the
landlord’s breach discharged or excused Urban Market’s
performance:

e Failure to maintain common areas.

o Ineffective or unsafe lighting/parking lots.

e Excessive construction or noise obstructing access.

e HVAC failures, roof leaks, or structural issues.

o Failure to enforce exclusives on other tenants.

e Violation of co-tenancy obligations.

o Failure to promote the center as promised.
Legal position: A party in prior material breach cannot demand
specific performance.
This is the single most effective shield against a mandatory
injunction.

3. Continuous-Operation Clause is Not Specifically
Enforceable
Argue that:
e It requires ongoing management of employee hiring,
inventory, supply chain.
e Courts cannot supervise a live business.
e Any order would trigger constant contempt disputes.
e Injunction would be akin to involuntary servitude of an
ongoing business model.
Key authorities focus on lack of judicial manageability and
undue hardship.

4. Adequate Remedy at Law Exists
Destroy irreparable harm evidence:
e Landlord can be compensated with percentage rent
calculations or expert valuation of lost foot traffic.
e Co-tenancy reductions are contractual damages, not
irreparable harm.
e Urban Market’s closure is temporary, so monetary
damages fully compensate Riverview.
Highlight the lack of specificity in landlord’s damages and paint
all claimed losses as calculable.
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5. Economic Necessity as Good Faith Excuse
Argue:
e The downturn in sales or increased cost of operation
makes continued operation a commercial absurdity.
e Closure was a temporary suspension to reallocate labor
or address supply shortages.
e Good-faith business judgment should be respected.
Judges tend to avoid forcing businesses to operate at a loss.

6. Lease Language Ambiguity
If the continuous-operation clause is poorly drafted (common!),
argue:
o It lacks clear standards for “operation,”
e Does not specify required inventory, signage, or hours,
e Isacovenant, not a condition,
e Does not expressly provide for injunctive relief,
o Contains inconsistent enforcement terms.
Ambiguity defeats a mandatory injunction.

7. Lack of Proper Notice and Opportunity to Cure
Even if continuous operation is breached, failure to follow the
default procedure is fatal to an injunction.
Look for defects in:
o Notice address,
e Method of delivery,
e Identification of default,
e Cure period calculation,
o Failure to issue a second notice if required.
Any procedural defect postpones injunction.

8. Waiver, Estoppel, and Course of Dealing
Argue that Riverview:

e Knew Urban Market was struggling for months,

e Accepted rent and remained silent,

e Encouraged cost-saving measures,

e Did not enforce the clause against other tenants.
Show internal emails or communications reflecting landlord
cooperation or delay.
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9. Landlord’s Requested Relief is Overbroad or Vague
Attack:
o Lack of specificity in the injunction terms,
e Overreach into management discretion (inventory, staff,
stock).
e The order is impossible to comply with without
micromanagement.
Make the judge uncomfortable with enforcement logistics.

10. Co-Tenancy Violations as Independent Justification for
Closure
If other anchors or required tenants left the center first, argue:
e Urban Market’s closure is allowed by the co-tenancy
clause, OR
e Riverview’s failure to maintain co-tenancy is a material
breach triggering rent abatement or release from
operation obligations.

II1. Counterclaims That Shift the Narrative
1. Constructive Eviction / Breach of Quiet Enjoyment
If Riverview’s failures made the premises unsuitable—e.g.,
HVAC outages, mold, roof leaks, crime, utility failures—assert:
e Urban Market closed because Riverview failed to
provide a safe and functional environment.
This reframes the story entirely.

2. Fraudulent Inducement / Misrepresentation
If any leasing rep made promises about:
o traffic levels,
e co-tenancy,
e anchor stability,
e upcoming improvements or tenants that never
materialized,
assert a fraud claim.
Immediate discovery into landlord communications becomes
necessary—slowing the case dramatically.
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3. Declaratory Judgment
File a DJ claim asserting that:
e The continuous-operation clause is unenforceable,
e Or suspended due to landlord breach.
This ensures we get our own early motion, complicating
Riverview’s procedural request.

4. Rent Abatement Counterclaim
If the center declined or access was obstructed, argue:
o Urban Market is entitled to rent abatement, offsetting
any alleged damages.
This weakens landlord’s monetary claim and converts the case
into a complex accounting dispute—bad for injunctions.

5. Business Interruption / Consumer Protection Violations
If Riverview allowed unsafe conditions or withheld necessary
maintenance, add statutory claims.

These can create treble-damage exposure and force a slower
discovery process.

IV. Procedural Maneuvers to Delay or Defeat Injunction
1. Attack the Scheduling of the Injunction Hearing
e Argue insufficient time to prepare.
e Need discovery before an evidentiary hearing.
o Identify experts who require weeks to prepare reports.
e Demand depositions of landlord’s manager, inline
tenants, third-party consultants.
Courts dislike granting mandatory injunctions without full
evidentiary development.

2. Demand Expansive Discovery
Issue:
e Requests for production: traffic studies, co-tenancy
agreements, revenue data from other tenants.
o Interrogatories: landlord admissions on maintenance
failures.
e Subpoenas to anchor tenants and small shops.
Discovery alone can stall an injunction by weeks or months.
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3. File a Motion to Transfer or Consolidate
If the lease’s venue clause is unclear, or if unlawful detainer was
filed separately, seek:
o Transfer to a different division,
e Consolidation with the damages case,
e Removal to federal court if diversity exists.
Every transfer or removal adds weeks.

4. Jury Demand

If lease disputes aren’t expressly waived, demand a jury.
Judges are rarely willing to impose mandatory injunctions in
jury cases because it prejudges the merits.

5. Motion to Dismiss or Stay
e Assert failure to state a claim (ambiguous clause, no
remedy).
o Invoke doctrines like primary jurisdiction if regulatory
issues are implicated.
e Move to stay pending resolution of counterclaims
(especially fraud or constructive eviction).

6. Demand Bond for Injunction
If injunction is granted, require:
e A massive bond equal to months of anticipated
operating losses,
o Plus staffing, inventory, and compliance costs.
e Argue operation at a loss would cost $X per day.
This becomes a deterrent to the court and may kill the injunction
outright.

V. Practical Narrative Reframing
1. The Tenant Didn’t “Go Dark”—It Paused to Survive
Present Urban Market as:

e Trying to keep employees,

o Facing safety risks,

e Addressing urgent repairs,

e Performing renovations,
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e Responding prudently to market conditions.
Judges respect “business judgment” arguments.

2. Riverview Is the Real Problem
Recast the claims as punishment for complaining about
conditions:
e Crime in the parking lot,
o Bad lighting,
e Broken HVAC,
o Disrepair affecting customer experience,
o Failure to replace other anchors.
Turn the case into a landlord-negligence story.

VI. Endgame Strategy
Best Possible Outcomes for Urban Market:
1. Defeat or delay injunction long enough to negotiate
revised lease economics.
2. Buy time to sublease, assign, or restructure.
3. Exit with minimal damages through negotiated
termination.
4. Obtain rent abatements or concessions.
Shift blame to Riverview and create settlement leverage
by filing aggressive counterclaims.

N
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APPENDIX 4
**JUDICIAL NEUTRAL ANALYSIS
Riverview Commons (Landlord) v. Urban Market (Tenant)**
I. Procedural Posture
The landlord seeks:
1. A mandatory preliminary injunction compelling
Urban Market to reopen and continuously operate; or
2. Alternatively, possession through unlawful detainer.
The tenant opposes the injunction and asserts affirmative
defenses and counterclaims, including constructive eviction,
landlord’s prior breach, unenforceability of the continuous-
operation covenant, and procedural defects in notice and cure.
My task at this stage is limited:
e Decide whether Riverview has met the extraordinary
standard for a mandatory injunction;
o Evaluate whether factual disputes preclude early
injunctive relief;
o Identify which claims/defenses appear legally viable;
e Preserve neutrality regarding ultimate merits.

I1. Landlord’s Case — Strengths and Weaknesses
A. Landlord’s Strengths
1. Existence of a Continuous-Operation Clause
If the clause is clearly written, unambiguous, and expressly
bargained for, that is a strong foundation. Courts more readily
enforce such clauses in shopping-center contexts, recognizing
the interconnected ecosystem of tenants and foot traffic.
2. Irreparable Harm Theory
Landlord’s strongest showing typically includes:
e Loss of foot traffic;
e Co-tenancy rent reductions (often automatic and
substantial);
o Damage to the merchandising mix;
e Loss of brand cohesion and diminished market
perception.
Courts have recognized these harms as difficult to quantify—
supporting irreparable harm.
3. Evidence of Tenant Volition
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If Urban Market appears to have closed for business-strategy
reasons (e.g., redirecting labor, downsizing brick-and-mortar),
that supports the conclusion that the breach is intentional and not
temporary hardship.
4. Ability to Monitor Compliance
If the clause specifies:
e Hours of operation,
o Staffing requirements,
o Inventory obligations,
e Minimum operations,
then the landlord can argue that enforcement is practical
and judicially manageable.
This mitigates the usual objection that courts cannot supervise
ongoing business operations.

B. Landlord’s Weaknesses
1. Mandatory Injunction = High Burden
Compelling a business to operate is extraordinary relief.
Courts generally hesitate absent:

e Clear contract language,

e Clear irreparable harm,

e Lack of factual disputes.
Any material factual dispute (e.g., safety concerns, HVAC
outages) makes the injunction harder to grant.
2. Adequate Remedy at Law Argument
If the tenant can show:

o Lost foot traffic is measurable by experts,

o Co-tenancy rent reductions can be calculated,

o Percentage-rent losses are ascertainable,

then I may find that monetary damages are viable.

The better-developed Urban Market’s damages-data record is,
the weaker Riverview’s irreparable-harm argument becomes.
3. Potential Landlord Breaches
If the tenant substantiates claims that Riverview:

o Failed to maintain premises,

o Allowed crime or unsafe conditions,

e Violated co-tenancy obligations,

e Caused operational interruptions,
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then prior material breach could undermine Riverview’s
entitlement to specific performance.
4. Notice and Cure Issues
Injunctions fail if Riverview did not strictly follow:

e Notice requirements,

e Cure periods,

e Delivery method,

e Address specifications.
Procedural defects can defeat early relief even if the tenant
ultimately loses on the merits.

II1. Tenant’s Case — Strengths and Weaknesses
A. Tenant’s Strengths
1. Manageability / Judicial Supervision Argument
Courts are wary of orders requiring:

o Hiring staff,

e Stocking shelves,

e Managing daily operations.
If the clause is vague (e.g., “operate in a first-class manner”),
this defense is particularly persuasive. If the clause is highly
specific, it is less persuasive.
2. Adequate Remedy at Law
If Urban Market presents credible expert testimony showing
that:

o Expected losses are quantifiable,

e Foot-traffic impacts are measurable,

o Co-tenancy rent reductions can be modeled,

then I may find no injunction is warranted.

3. Prior Material Breach (Constructive Eviction)
This is potentially dispositive if credible:

e Crime and safety failures;

e HVAC or utility failures;

e Roof'leaks;

e Vermin;

e Access disruptions.
Even minor issues—if cumulative—can create factual disputes
fatal to early injunctive relief.
4. Procedural Defects in Notice
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Tenants often win injunction contests due to:

o Incorrect notice address,

o Email notices not authorized by lease,

o Failure to provide opportunity to cure,

e Issuing premature default notices.
These can delay or entirely defeat an injunction.
5. Business-Judgment Deference
Courts typically do not compel businesses to operate at a loss.
If Urban Market shows:

e Operating losses,

o Severe staffing shortages,

e Market decline,

o Safety concerns,
the court may be reluctant to mandate opening.
6. Request for a Bond
Even if I grant an injunction, I must require the landlord to post
a meaningful bond. If the tenant persuasively shows operating at
a loss of $20,000/week, a multi-hundred-thousand-dollar bond
could deter Riverview or narrow relief.

B. Tenant’s Weaknesses
1. Intentional Closure Argument Cuts Against Them
If evidence shows Urban Market simply chose to shift resources
or abandoned the location strategically, courts are less
sympathetic.
2. Weak or Unsubstantiated Constructive-Eviction Claims
Bare allegations without:
e Work orders,
e Photos,
e Police reports,
e Emails to landlord documenting complaints,
will not carry weight.
3. Lease Clarity
If the lease clearly delineates:
e Hours of operation,
o Staffing,
e Stocking,
e “Shall continuously operate,”
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o Express entitlement to injunctive relief,
then the tenant’s unenforceability and ambiguity arguments
weaken substantially.
4. Commercial Impossibility & Frustration
These defenses are rarely successful except in severe conditions
(natural disasters, property destruction, government shutdown
orders).
Absent exceptional facts, these defenses offer limited shelter.

IV. Dispositive Issues the Court Must Resolve
Below are the five issues most likely to determine whether
Riverview obtains a mandatory injunction.

**1. Is the continuous-operation clause sufficiently specific
and enforceable?
e Ifclear and precise — favors landlord.
o If vague or requiring managerial discretion — favors
tenant (injunction unlikely).

**2. Has the landlord shown irreparable harm beyond
calculable monetary damages?

This is the centerpiece.

Co-tenancy harms and damage to tenant mix may be irreparable,
but tenant can rebut with evidence that experts can quantify
losses.

**3. Is the alleged tenant breach excused by a prior material
breach by the landlord?
If tenant presents credible evidence of:
e Unsafe conditions,
e Maintenance failures,
e Access issues,
I may find a factual dispute, which defeats a mandatory
injunction.
This is the tenant’s most potent shield.

**4. Did Riverview strictly comply with the notice-and-cure
provisions?
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Even technical defects can bar injunctive relief.
This is a highly fact-driven inquiry.
If the landlord did not comply precisely, the injunction fails.

**5. Is mandatory injunctive relief practical and judicially
manageable?
The more the injunction requires:

e continuous monitoring,

o oversight of stocking or staffing,

e subjective judgments,
the less willing I am to grant it.
If compliance is mechanical (open, lights on, staffed) and the
lease clearly defines operation metrics, enforcement is more
plausible.

V. Likely Judicial Leanings (Without Reaching a Final
Ruling)

e Based solely on typical shopping-center jurisprudence,
Riverview has a credible basis for asserting irreparable
harm.

o Urban Market’s defenses become potent if they can show
either:

1. Landlord’s prior breach, or

2. Meaningful ambiguity in the clause, or

3. Quantifiable damages, undermining irreparable
harm.

o If factual disputes exist about premises conditions,
safety, or maintenance, I am unlikely to grant a
mandatory injunction at this early stage.

e Ifnotice-and-cure procedures were not strictly followed,
Riverview’s request may fail procedurally.

o If the continuous-operation clause is well-drafted and
specific, and the landlord presents co-tenancy financial
consequences, Riverview has a stronger showing.

VLI. Final Judicial Summary
Strongest landlord point:



2026 FREE YOUR MIND 35

Irreparable harm to the shopping center ecosystem if a large
tenant goes dark.
Strongest tenant point:
Prior material breach and maintainability concerns, which
create factual disputes that undermine the appropriateness of a
mandatory injunction.
Most dispositive issues:
1. Enforceability and specificity of the continuous-
operation clause.
2. Whether harms are truly irreparable versus compensable.
3. Whether the landlord strictly complied with notice
requirements.
4. Whether the tenant can substantiate allegations of
landlord breach.
These issues will control the early injunction outcome and
largely shape the litigation trajectory.



